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| saiah S. Gant, appointed counsel in a capital case,
petitions this Court for review of the refusal of the Director of
the Adm nistrative Ofice of the Courts to conpensate himat a rate
hi gher than that established in Rule 13, Rules of the Suprene Court
of Tennessee. Because we find that the Director, in rejecting
Gant’s claim neither exceeded his jurisdictionnor acted illegally,

arbitrarily, or fraudulently, we affirmthe ruling of the Director.

Tennessee Code Annotated 8§ 40-14-207(a)(1)(Supp. 1995)
provides in pertinent part: “Attorneys appointed hereunder, other
t han public defenders, shall be entitled to reasonabl e conpensati on
for their services . . . .” Relying on this provision, Gant filed
an t1o o perte, i e motion in the trial court requesting an
increase in the rate of hourly conpensation for his work as
appoi nted counsel in a capital case. |In the notion, Gant all eged
that the hourly conpensation rates set forth in Tennessee Suprene
Court Rule 13(2)(B)(10)(hereinafter “Rule 13") are “unreasonable.”!
After hearing the matter, the trial court agreed. Accordingly, the
trial court established an hourly rate of $100 as “reasonable,”

wi t hout distinction between in-court and out-of-court services.

Gant calculated his clains at this higher rate and
presented themto the trial court. The trial court endorsed and

forwarded themto the Director of the Adm nistrative Ofice of the

'Rule 13(2)(B)(10)sets the hourly conpensation rate in capital
cases at $40 maxi num for out-of-court work and $50 naxi mrum for i n-
court work.



Courts. The Director refused the <clains as submtted and
recal cul ated them applying the rates established in Rule 13. To
contest the Director’s refusal to pay the claim as originally
submtted, Gant filed this petition for review under the common-| aw

bt ot e tioreri.

Because the rate of conpensation for attorneys appointed
to represent indigent persons in crimnal cases has been established
by Supreme Court rule, we hold that the Director properly refused to
apply a rate other than that established by this Court to calculate

t he conpensati on due petitioner.

Gant was appointed to represent a defendant indicted upon
several counts of first-degree nurder. The State then filed notice

of its intent to seek the death penalty.

On February 8, 1995, prior to trial, Gant filed a “notion
b1 opirte, i1 terer:, for compensation of counsel that is reasonable
in a capital case.” The trial court conducted an t1 jt1tt hearing
on the notion. During the hearing, Gant testified about the
responsibilities of capital counsel and his qualifications to
represent capital defendants. O her evidence introduced at this

hearing is summarized as foll ows:



1. Representation of a capita
def endant 'S an extrenely

conpl ex and demandi ng j ob;

2. A relationship exists between
the rate of conpensation paidto
attorneys representing indigent
persons in capital cases and t he
quality of representation those

persons receive; and

3. The current conpensation rate of
$40/ $50 per hour is inadequate
because it fails to cover the
attorney’ s over head and does not
reasonabl y conpensat e t he

attorney for services rendered.

Follow ng the hearing, the trial judge found that “a
reasonabl e hourly conpensation rate for [Gant]. . . is hereby set at
$100. 00 per hour, wi thout distinction for in-court and out-of-court

services.”

Pursuant to Rule 13, Gant submitted two discrete clains
for conpensation. The first claim approved by the trial court on
Septenber 11, 1995, was for 29.90 hours for in-court services;
1,024. 20 hours for out-of-court services; and $792. 32 for inci dental
expenses. Applying the $100 per hour rate for in-court as well as

out -of -court services, the claimtotal ed $105, 410.%2 On Cctober 2,

This figure does not include the $792. 32 expenses cl ai ned.
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1995, the trial court approved the second claim This claimwas for
113. 70 out-of -court hours and $15.78 in expenses. Calcul ated using
the hourly rate of $100 and, excluding expenses, the second claim
total ed $11,370. Following trial court approval, Gant submtted the
clains tothe Director of the Adm nistrative Ofice of the Courts as

required by Rule 13.

The Director reviewed the clai ns and cal cul at ed each based
on the established $40/$50 hourly rate. Thus, the Director
calculated the first claimto total $43,255.32;° and the second
claim $4,563.78.* By nenorandum to the Court, the Director
reconmended paynent of the fees on October 2 and 4, 1995,

respectively.

Pursuant to Rule 13(2)(D)(1), Gant then filed in this
Court a petition for reviewunder the conmmon-law it of certicreri,

and the Director responded.

3$1, 495 in-court services, $40,968 out-of-court services, and
expenses of $792. 32.

“$4,548 in out-of-court services and expenses of $15.78.
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Rule 13(2)(D)(1) provides for an “appeal” froman action

taken by the Director on a claimfor conpensation:

Any person aggrieved by any action of
t he Executive Secretary® may petition
this Court for a review thereof as
under the conmmon law wit of
certiorari. On the grant of the
wit, the Executive Secretary shall
certify and forward to the Court a
conplete record of the proceedings
before the executive secretary’s
office in the matter. Any such
petition nust be filed within 60 days
after the action conpl ai ned of.

In MCallenv. Gty of Menphis, 786 S. W2d 633, 638 (Tenn.

1990), this Court, quoting Tenn. Code Ann. § 27-8-101, noted the

scope of reviewin a conmon law wit of certiorari proceeding:

The wit of certiorari may be granted
whenever authorized by |law, and al so
in all cases where an inferior
tribunal, boar d, or of ficer
exercising judicial functions has
exceeded the jurisdiction conferred,
or is acting illegally, when, in the
judgnment of the court, there is no
other plain, speedy or adequate
remedy.

Thus, “[r]eview under the comon lawwit is limted to whether the
“inferior board or tribunal (1) has exceeded its jurisdiction, or

(2) has acted illegally, arbitrarily, or fraudulently.’” Id.

(citing Hoover Motor Exp. Co. v. Railroad & Pub. Util. Commin., 195

Tenn. 593, 604, 261 S.W2d 233, 238 (1953)).

*The title “Executive Secretary” has since been changed to
“Director of the Adm nistrative Ofice of the Courts.”
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I n determ ning that $100 per hour was a reasonabl e rate of
conpensation for attorney services in this cause, the trial court
noted a conflict between § 40-14-207(a)(1l) and Rule 13. Thus, to
resolve this issue, we |ook to the I|anguage of the statutes

governi ng conpensation for appointed counsel and to Rule 13.

It is a well-established rule of statutory construction
that statutes “in pari materia’--those relating to the sane subject
or having a conmon purpose--are to be construed together. Owens v.

State, 908 S.W2d 923, 926 (Tenn. 1995); Roseman v. Roseman, 890

S.W2d 27, 29 (Tenn. 1994); Belle-Aire Village, Inc. v. Giorley, 574

S.W2d 723, 726 (Tenn. 1978). Mor eover, the construction of one
such statute, if doubtful, may be ai ded by consi dering the words and
| egislative intent indicated by the |anguage of another statute.
Roseman, 890 S.W2d at 29. Follow ng these guidelines, we do not

find a conflict between 8§ 40-14-207(a)(1) and Rule 13.

While the trial court correctly noted that Gant was
entitled to reasonable conpensation for his services under Tenn
Code Ann. § 40-14-207(a)(1), the court failed to consider Tenn. Code
Ann. 8§ 40-14-206. The latter provision grants this Court the
authority to promulgate rules prescribing “conpensation for
appoi nted counsel, not otherw se conpensated, in all cases where
appoi ntment of counsel is required by law.” W have exercised this

authority through Rule 13. Hence, what is reasonabl e under Tenn.



Code Ann. 8 40-14-207(a)(1) has necessarily been determ ned by this

Court pursuant to its authority under Tenn. Code Ann. 8 40-14-206

Rule 13 states unequivocally: “In capital cases, the
maxi mumhourly rate for an attorney shall not exceed $40. 00 per hour
for tinme reasonably spent in trial preparation. The maxinumrate

for tinme expended in court shall not exceed $50.00 per hour.”

In the instant case, the petitioner has neither

denonstrated nor attenpted to denonstrate that the Director, in
processing his claim exceeded his jurisdiction or acted “illegally,
arbitrarily, or fraudulently.” MCallen, 786 S.W2d at 638. In

fact, the opposite is true--the Drector acted wthin his
jurisdiction and followed the dictates of Rule 13 precisely. In
fact, if the Director had paid the clains at the rate submtted by
the petitioner and approved by the trial court, he would have
exceeded his authority and woul d have, indeed, acted illegally. By
using the rate established in Rule 13, the Director acted properly.
Revi ewed under the principles applicable to petitions for the

common-law it tf vertivriri, the petition nust fail.

We are reluctant to end this discussion wi thout addressing
two inportant procedural issues, and the first relates to the ¢

i1ttt nature of the trial court proceedings.



As stated previously, the notionthat led to this petition
was heard ¢1 j:irtt and it ti1trt.  Ostensibly, it was filed under
the authority of Rule 13 and Tenn. Code Ann. 8§ 40-14-207(b). The
petitioner and the trial court apparently believed that these
provisions either required or supported an t1 jirte, i1 i1t
hearing. However, the provisions apply only to notions for advance
approval of expert services or other expenses in capital cases. If
these provisions apply at all to attorney’s fees, they operate to
expedite the resol ution of disputes regarding the services rendered
or the nunber of conpensable hours. Nothing, however, in Rule 13 or
8 40-14-207(b) provides the trial court with the authority to

repl ace the established rate with its own.

Thet1 i1ttt procedure enpl oyed here effectively converted
the notion into a request for a declaratory judgnent invalidating
the hourly rate set in Rule 13. In this regard, the t1 jirte
procedure foreclosed the cross-examnation of Gant’'s expert
Wi t nesses. Si mul t aneously, it effectively precluded the intro-
ducti on of any rebuttal or contradicting evidence. Thus, under the
procedure enployed, the trial court had little choice but to find

the established rates unreasonabl e.

The second, and perhaps the nore inportant procedural
I ssue, concerns the authority of the trial court to entertain the
matter at all. Necessarily included in this Court’s promnul gation of

the $40/ $50 rates is the prerequisite finding that the rates set are



reasonable. \Wiile the trial court did not explicitly invalidate
Rule 13, its ruling that $100 was a reasonabl e hourly rate produced
the sane result. Trial courts do not have the authority, express or

inmplied, to invalidate a Suprene Court Rule. In Re: Petition of

Tennessee Bar Ass’'n, 539 S.W2d 805 (Tenn. 1976). Rat her, the

Suprene Court, as the pronmulgater of therule, istherule' s primry

arbiter. See Allen v. MWIllianms, 715 S.W2d 28 (Tenn. 1986).

On many occasions the Court has received direct petitions
tonodify its rules. Pursuant to Suprene Court Rule 11, many of the
Court’s own boards and conm ssions, the Tennessee Bar Associ ation,
the Nashville Bar Association, and others have submtted such
petitions. The factual record in this case was developed in an
I mproper t1 i1ttt proceeding. A record generated under such
circunstances is not appropriate to use as a basis for Rule 11

application or review

In conclusion, we hold that the petitioner has failed to
denonstrate that the Director of the Admnistrative Ofice of the
Courts, in rejecting the conpensation claimas submtted, exceeded
his jurisdiction or acted illegally, arbitrarily, or fraudul ently.
Additionally, we hold that the trial court erred in considering the
reasonabl eness of any aspect of Rule 13. Trial courts have no
jurisdiction to determne the validity or reasonabl eness of a rule

pronmul gated by this Court.
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ADCOLPHO A. BI RCH, JR., Chi ef Justice

CONCUR:
Drowot a, Anderson, Reid, Wite, JJ.
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